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In 1980, when this journal published its first issue, the Soviet Union
invaded Afghanistan, prompting the United States to boycott the
summer Olympic Games; the United States' mission to rescue hostages
in Iran failed, helping to elect Ronald Reagan over Jimmy Carter; John
Lennon was murdered; Mount St. Helens exploded, killing fifteen
people; and George Brett hit .390, leading the Kansas City Royals to
their first World Series, where they lost to Steve Carlton and the
Philadelphia Phillies, the Phillies' first and only Series win. Hit movies

in 1980 included Coal Miner's Daughte, with Sissy Spacek and Tommy
Lee Jones; Ordinary People, directed by Robert Redford, with Donald
Sutherland and Mary Tyler Moore; Raging Bull, with Robert DeNiro;
and The Empire Strikes Back, with Mark Hamill, Harrison Ford, and
Carrie Fisher. Hit songs included Don't Stand So Close To Me by The
Police, and Another One Bites the Dust by Queen.
Twenty years ago, modern environmental law had just completed
its first decade, a dizzying period of significant environmental
legislative enactments. In addition, the environment was a major issue
in the 1972 presidential election,' and the courts-especially lower
*Prof essor

of Law, Northwestern School of Law of Lewis and Clark College. I thank Melissa

Powers, third-year stident, Northwestern School ot Law of Lewis and Clark College, fbr help
with the tbotnotes.
I See, e.g., Bruce A. Ackerman, E. Donald Elliott, & John C. Millian, Toward a Theory q"
Slatuotov Evolution: The Federalizatio n/'Environnwntvl Law, I .1 LAW, EcoN. & 1(. 3I ]3, 327
(I.)85) (discussing environmental competition between President Nixon and Senator Muskie).

Electronic
copy
available
Electronic
copy
availableat:
at:https://ssrn.com/abstract=3002224
https://ssrn.com/abstract=3002224

VirginiaEnvironmentalLaw Journal

[Vol. 20:5

federal courts-were hospitable fora to air environmental grievances.
Yet the election of President Reagan and a Republican Senate in 1980
signaled change, and within a few months James Watt and Ann
Gorsuch Burford became the heads of the Department of the Interior
and the Environmental Protection Agency, respectively." Thus, the
two decades from 1980 to 2000 began with the environment under
siege from government agencies charged with protecting it.
This twenty-year period has been filled with surprises. While I do
not intend to conduct a comprehensive review of all the highlights of
the last two decades, I would like to give an impressionistic view of the
changes that have struck me as significant over the last twenty years.'
Moreover, we may be about to relive this experience, as the second
Bush Administration prepares to govern.
I. CONGRESSIONAL RETREAT

Probably the most significant development of the last two decades is
the evolution of Congress from a defender of environmental values to
an antagonist or a non-participant.
In 1980, Congress passed
landmark statutes, such as the Alaska Lands Act' and the
Comprehensive Environmental Response, Compensation, and Liability
Act ("CERCLA"). ' ; But for most of the 1990s, Congress was unable to
enact significant environmental legislation, deadlocked between those
who wanted to roll back environmental protection and those who did
not. This stalemate, for example, has prevented the amendment of the
Clean Water Act ("CWA")" since 1987, the Endangered Species Act
" See, e.g., Calvert Cliftf Coordinating Comm. v. U.S. Atomic Energy Comm'n, .19 F.2d
1109 (D.C. Cir. 1971) (holding that courts can require agency compliance with NEPA's
procedural directions). See also Environmental )efense Fund v. Corps of Engineers, 4.70 F.2d
289 (sth Cir. 1972) (suggesting that courts could reverse agency decisions finr being
inconsistent with N EPA's policy objectives).
3 See, e.g., Roben E. Folsom, Comment, Executive Order 12,30: A President's Manhulation o/
the Ffi.h Amendment 's Just Compensation Clause to Achieve Control Over Executive Ageuy Regulatory
Decision Making, 20 t.C. ENVI I,. AF'I. L. RVI. 639, 6-1.6 (I993); (;eorge Cameron Coggins &
Doris N. Nagel, "Nothing "BesideRemaius," The Final Legacy of James G. Wlatts Tenure as Secretary
qf/the Interior ot FederalLand Lao and Poliy, 17 B.C. ENVTI.. AFi". L. REV..1,73, 1.76 (1))0).
I I have not included the "globalization" of environmental law in this essay since I neither
teach nor write in international environmental law. For a discussion of this topic, see Benjamin
.1. Richardson, Environmental Law in Post Colonial Societies:" Straddling The Local-Global
Institutional Spectrum, II CO1,O. .1. INTI ENVI.. L. & PoI,'Y I (2(XO); l)avid Hunter, et al..
INTERNATIONAl. ENVIRONMENTAL. LAW AN) POLICY (15)5)8).
5 Alaska National Interest Lands Conservation Act, 16 U.S.C. §§ 101-32 i (1))1.).
" Comprehensive Environmental Response, Compensation, and Liability Act, 1.2U.S.C. §
96( 1-9675 (15)5)').).
7 Clean Water Act Amendments of 1987, Pul.
L. No. 10-I., 101 Stat. 7 (codified at ".3U.S.C.

121 -I 87 (I99 1.))
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("ESA") since 1982, and the Resource Conservation and Recovery Act
(RCRA)" since 1984.
Since the Republican takeover of Congress in 1994, the deadlock for
normal legislation became more pronounced, but that has hardly meant
congressional inactivity. Legislation by appropriation rider became
the rule of the day, as Congress used appropriation bills, which the
President usually finds difficult to veto, to block or reverse
environmental regulations. Perhaps the most notable environmental
rider was the 1995 Timber Salvage Rider, which directed a reluctant
administration to proceed with numerous timber sales in the Pacific
Northwest, exempting them from compliance with environmental
laws."' Appropriation riders became an annual feature by which
Congress expressed its displeasure with the environmental efforts of
the Clinton Administration."
At the same time, Congress appears unable to amend any of the
major environmental laws. Prior to the 2000 election, Congress
seemed to have decided to await the results of the election before
proceeding with any long-overdue legislative amendments. In the
wake of the narrow election of George W. Bush and an evenly divided
Senate, the legislative logjam may not be easily broken.
Environmentalists may not be eager to see the stalemate end, given
President Bush's call for oil drilling in the Arctic National Wildlife
Refuge, increased logging in the federal forests of the Pacific
Northwest, and state protection of endangered species in lieu of federal
protection under the Endangered Species Act."' Bush opposes new
federal regulations under the Clean Air and Water Acts, new
wilderness designations, and the Kyoto Protocol to reduce global
warming emissions."' The Secretary of the Interior, Gail Norton, a
I Endangered Species Act Amendments of 1982, Pub. L. No. 97-301, 96 Stat. 11.11 (codified
at W6 U.S.C. §§ 1531-15 1(199,1.)).

" Resource Conservation and Recovery Act Amendments of 1981, Pub. L. No. 98-616, 98
(codified at 1.2
U.S.C. §§ 690 1-6992 (1991)).
Stat. :2'21
"I Emergency Supplemental Appropriations tbr Disaster Relief and Rescissions Act, Pub. L.
(directing federal land managers to otfir
No. Il-lf9, 10s)Stat. 191, 210-17, § 29(k) (k19.0)
timber sales "notwithstanding any other provision of law").
11 See, e.g., Enviros Anticipate Roadless RiderBradly Takes a Position, PUII. LANDS NEWS, Ian.
Senate Watched.for Possible Monuments Rider to Money Bill, PUi. LAN)S NEWS,
21, 2(X8O, at 14;
Mar. 17, 29(X0,at 1.. See generally Patti A. Goldnan & Kristen L. Boyles, Forsaking the Rules of
(1997)
Law: The 19,95 Logging Without Laws' Rider and Its Legacv, 27 ENVTI.. L. IO.35
(illustrating how budget riders have hindered the effective implementation of federal
environmental statutes or rendered them unenfbrcealble).
12 See League of Conservation Voters, No Comparisonc Gore vs. Bush on the Environment, at
(last visited Nov. 6,
http://www.lcv.org/campaigns/endorsements/goreomparison.htmn
'2(IO)).
11d
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prot6g&e of former Secretary James Watt, could reverse many Clinton
She supports payments to
Administration public land policies.
polluters and developers for complying with environmental laws, has
argued that the Surface Mining Control and Reclamation Act' and the
Endangered Species Act'" are unconstitutional, favors industry selfauditing instead of federal enforcement of environmental laws, and
advocates state primacy in federal land management.'
II. EXECUTIVE "AMENDMENT" OF LEGISLATION
Due to the logjam in Congress, the Executive has been encouraged
to construe environmental statutes creatively to meet the felt
necessities of the times, much in the way Guido Calabresi once
encouraged judges to construe common law precedent to ensure that it
The ESA has been a particular source of creative
remained "fit."
interpretation under the Clinton Administration. Habitat conservation
plans allowing private "takes" of species,"' candidate conservation
agreements,' 4(d) rules approving state conservation programs,- and
"safe harbor" provisions-'- are all consequences

of a deadlocked

).
11 Surtce Mining Control and Reclamation Act. 50 U.S.C. §§ 2o1-l!2, (12-1328
Endangered Species Act, 16 U.S.C. §§ 151-151.1. (1 ),1.).
See Press Release, Natural Resources l)efense Council, NRDC Urges Senate to Reject Gail
Norton as InteriorSecretary, at http://www.nrdc.org (last visited Ian. 18, 2001).
(;UIDO CAI.AIISI, A COMMON LAw 'Ft) 'Ii ii.: A(;: O" STATUTI.S 165-66 (1982).
,
16 U.S.C. §§ 153 1-1
13+1..

The ESA generally prohibits takings of species listed as endangered. 16 U.S.C. § 15.38
(u).91.).
However, section io of the Act allows incidental takings pursuant to a habit
conservation plan. Id. § 15.9(a). The incidental take must not appreciably reduce the likelihood
of the survival and recovery of the species. Id. § 15:fS(a)(2)(B). To guide habitat conservation
planning, the agencies charged with protecting species listed under the ESA have published a
guide to the process. See U.S. Fish and Wildlife Service & National Marine Fisheries Service,
Endangered Species Habitat Conservation Planning Handbook (19.)5)), 61 Fed. Reg. 63,85-1.
(15)o,)) (giving notice of handbook's availability). See also G raham M. Lyons, Habitat
Conservation Plans: Restoring the Promise qfConservation, 2:5 ENVIRONS 8:1 (1!)5).)); .lohn Kostyak,
Reshaping Habitat Conservation Plans./br Species Recovery: An Introduction to a Series of'Articles on
Habitat Conservation Plans, 27 ENVTI,. L. 755 (1997); Daniel A. Hall, Using Habitat Conservation
Plans to Implement the Enlangered Species Act in Pac.fic Coast Forests: Common Problers' anl
PromisingPrecedents,27 ENVTI. L. 8Os (1997).
"( See Safe Harbor Agreements and Candidate Conservation Agreements with Assurances,
64-Fed. Reg. 32,706 (1.999)q)
(to be codified at 50 C.F.R. pt. 13, 17); Martha F. Phelps, Candidate
Conservation Agreements Under the Endangered Species Act" Prospectsanl Perils q/an Administrative
E.rperiment, 25 B.C. ENVr. AF'. L. Ri:v. 175 (199)7).
"I Section .1.(d)of the ESA authorizes regulations to conserve species listed as threatened;
these regulations may authorize "takes" prohibited by the Act. See, e.g., 65 Fed. Reg. '12,422
(20x) (to Iecodified at 50 C.F.R. pt. 223) (discussing the section +(d) rule covering the take of'
listed Pacific salmon and steelhead).
.J,2
See Saf Harbor Agreements and Candidate Conservation Agreements with Assurances,
61. Fed. Reg. :12,700 (1).99)) (to le codified at 50 C.F.R. pt. i3, 17); Phelps, supra note 20.
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Congress, unable to amend the ESA, even though the realities of
implementing the statute demanded innovation. Authorizing state
wetlands programs under the general permit authority of Section 404
of the CWA is another creative interpretation, although one that
arguably flies in the face of the structure of the statute./
A paradigmatic example of changing course without statutory
change is the Northwest Forest Plan, approved by the Clinton
Administration in 1994." The plan superimposed significant timber
harvest limits on land management plans previously approved under
the National Forest Management Act"5 and the Federal Land Policy
and Management Act (FLPMA). -" Despite objections from the timber
industry, which claimed that the plan's restrictions were unauthorized,
and environmentalists, who claimed that the plan allowed harvests in
excess of ESA limits, the plan survived judicial appeals. -7 Another
potentially significant change in public land management will occur
with the implementation of former Interior Secretary Babbitt's
rangeland reform regulations, recently upheld by the Supreme Court. "
The changes prompted by these regulations will be the result of
reinterpretations of statutes nearly a quarter century (i.e., FLPMA)
and over a half century (i.e., the Taylor Grazing Act) old."'
Two issues which do not involve creative reinterpretations of old
statutes will be decided by the Supreme Court this term: Clean Water
Act authority to regulate so-called "non-adjacent" wetlands, 1 ' and
Clean Air Act authority to set air quality standards to protect public

': See Clean Water Act § 201,, 3) U.S.C. § 134.(e) (199,) (authorizing general permits on a
national, regional, or state basis). The Corps of Engineers has used this provision to approve
state programs which displace federal permit requirements, despite the t|ct that the Clean
Water Act contains detailed state program assumption standards in sections .10l.(g)-(h), 33

U.S.C. § I3+1(g)-(h) (I,991.).
' See Michael C. 3huimm, The ,4mphibious Salmno" The Evolution of Eco.ystem Management in
the Columbia River Basin, 21. ECOI.O;Y L.Q. 653, 669 (1997).
1'
. National Forest Management Act, 16 U.S.C. §§ 16(X)-1687 (1s991.).
'; Federal Land Policy and Management Act, 4'3 U.S.C. §§ 1701-1781- (1991.).
2-- See Seattle Audubon Soc'y v. Lyons, 871 F. Supp. 129 (W.). Wash. 1994.), q1J'd sub nomn,
Seattle Audubon Soc'y v. Mosely, 80 F.'d I' 10 (9 th Cir. i996).
" See Piblic Lands Council v. Babhitt, 52) U.S. 728 (20M), (upholding (;razing
Administration-Exclusive of Alaska, 1i.3C.F.R. §§ I.I(X).0-5, 1 It). 1(a), + 120.3-2 (1995)).
21) Congress enacted FLPMA, I.3 U.S.C. §§ 1701-1781. (1994), in 1976. The Taylor
Grazing
Act, +.' U.S.C. § 15)(1.), became law in 19,..
so See Solid Waste Agency of N. Cook County v. U.S. Army Corps of Eng'rs, 191 F.4d 81.5
( 7 11Cir. 199 ), rev'td 121 S.Ct. 675 (2(X)1). After this article was in press, the Supreme Court, on
Jan. 9, 2001, ruled 5-I. that Clean Water Act jurisdiction does not extend to isolated ponds.
This decision, which will leave vernal pools, prairie potholes, and isolated wetlands without
tfderal protection, and which would seem to apply to pllution discharges as well as fills, is the
most damaging environmental law decision in the history of the Supreme Court.
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health."' Although how the Court resolves these issues will be
extremely significant, they involve longstanding administrative
interpretations of the Clean Water and Clean Air Acts.
III.

THE COURT OF FEDERAL CLAIMS AND RESTRAINING FEDERAL
REGULATION VIA THE TAKINGS CLAUSE

In 1978, the Supreme Court decided Penn Central Transportation
Company v. New York City, in which the Court upheld New York City's
historic landmark statute against a claim that landmark designation
resulted in a taking of private property for public use without payment
of just compensation. - Justice Brennan's opinion for the Court
established a complex balancing process for determining when a
regulation effected a taking."" In the wake of Penn Central, successful
takings challenges to environmental and land use regulations did not
appear to be likely.
A
Two decades later, the situation has changed materially.
Lutheran
Evangelical
English
case,
First
Court
subsequent Supreme
Church v. County of Los Angeles, ruled that money damages were
available for interim regulatory takings during the period of time
between a regulation's effect and a judicial declaration that such an
action produced a taking," which gave takings plaintiffs a great
incentive to litigate. And in the famous Lucas case, the Court held that
a regulation depriving a landowner of all economic value was a
categorical taking, outside of the balancing test established by Penn
These cases signaled a Supreme Court that was more
Central.'
tolerant of takings plaintiffs than it had been earlier.
The lower courts took note of the Supreme Court's signal, especially
the Court of Federal Claims, which has exclusive jurisdiction over
claims of money damages against the federal government in excess of
$10,000.:'" The former Chief Judge of this specialized court, Loren
Smith, has taken an interest in expansively construing the takings
clause against federal regulations. Two notable decisions of Judge
Smith's concerned denial of permits to fill wetlands, and in both cases

:1 See Am. Trucking Ass'ns, Inc. v. EPA, i95 F.d 4i(I).C. Cir. I999), rev'd in part, Whitman
v. Am. Trucking Ass'ns, 121 S.Ct. 90.1 (2001) (reversing the I).C. Circuit and upholding the
EPA's authority to set air quality standards at a level requisite to protect public health).
' I.: U.S. i( 1. (1978).
l

See id. at 130-3 I.
First English Evangelical Lutheran Church v. County of Los Angeles, 1.82 U.S. 304.

(1987).
." Lucas v. South Carolina ('oastal Council, 505 U.S. 10,03 (1992).
"+ Tucker Act, 28 U.S.C. § IS i.6(a)(2) (199.1.).
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he found that unconstitutional takings had occurred."- Recently, he
declared that the federal government owed one of the plaintiffs
$75o,oo." Although these decisions do not invalidate the effect of the
regulations, they certainly supply a disincentive for regulators to
protect wetlands from destructive development. Also, the decisions do
not bind the state courts, which decide many takings claims not
involving money damages against the federal government.
If
developers want significant money damages against the federal
government, their exclusive forum is the Court of Federal Claims.
And it is proving to be a friendly forum!"'
IV. NEW HURDLES FOR CITIZEN SUITS: STANDING AND RIPENESS
Some may date the dawn of environmental law from the Supreme
Court's 1972 decision in Sierra Club v. Morton. "' The Court ruled that
the Constitution's limit on federal courts to hear only live cases and
controversies counseled against finding that trees could have standing;
rather, the party seeking review must himself be among the injured."
The Court also made clear, however, that environmental groups could
easily satisfy the user standing test by alleging that their members
made recreational or aesthetic use of the resource in question.' - In
1980, neither standing nor ripeness were major concerns to
environmentalists.
But in 1986, President Reagan appointed an ex-law professor,
Antonin Scalia, to the Supreme Court."' Justice Scalia had an academic
interest in reviving standing and ripeness as hurdles to citizen suits

,I- See Loveladies Harbor, Inc. v. United States, 21 Cl. Ct. 153 (CI. Ct. 1990), qff'd, 28 F.'sd
1171 (Fed. Cir. 199+I.); Florida Rock Indus., Inc. v. United States, 21 Cl. Ct. 161 (CI. Ct. 1990),
judgment entered, 2.3. Cl. Ct. 65.3 (C. Ct. 1991), vacated, i F..id 1560 (Fed. Cir. I.1.), cert. denied,
5 1:) U.S 1109 (1995), remanded to l5 Fed. CI. 21 (Fed. CI. 1999). See Michael C. lhurnm, The
End qf EnvironmentalLaw?: Libertarian Property, Natural Law, and the Just Compensation Clause in
the FederalCircuit,'25 ENVTIL. L. 171 (1995).
. Florida Rock was awarded $75'2,,H. by the Court ot Federal Claims. See ENDAN(;IED
SPlECIES & WETLANI)S REI., Sept. 19)), at i- (discussing Florida Rock Indus., Inc. v. United
States, r' Fed. Cl. 21 (199)).
See l)avid F. Coursen, The Takings Jurispr tence qf the Court qf Federal Claimrs and the
FederalCircuit, 2. ENVrI.. L. 821 (199).
•

Ho)5U.S. 727 (1972).

1, See id. at 73 5.

W' Id. at 735 n.8 (allowing the Sierra Club to amend its complaint to show its members had
"user" standing).
"Jlustice Scalia was confirmed by the Senate on a unanimous vote, at the same time the
election of lustice William Rehnquist to Chief .lustice drew 33 dissenting votes. M. )avid
;eltand & Keith Werhan, Federtlism and Separation q/'Powers on a "Conservative" Court' Currents
and Cross-Currentsfrom Justices O'Connorand Scalia, 6. TuI.. L. RI.:V.. I.3, 114.7 n. H. (I!sS8).
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challenging government actions," and he has spent the ensuing
decade-and-a-half doing just that. Justice Scalia authored majority
opinions in two important cases which denied environmental groups
standing, ruling that they had to demonstrate specific facts showing
that their members actually used the particular lands in question
sufficient to show injury that is both "concrete and particularized" and
"actual or imminent."" These decisions helped revolutionize standing
law, which no environmental plaintiff takes lightly anymore, even
though Justice Scalia has dissented from the Court's most recent
decision upholding environmental standing."'
A related doctrine, the jurisprudential requirement that a
controversy be ripe for judicial review, has also presented new hurdles
to environmental plaintiffs. This requirement is particularly relevant
in the public lands context, where generic land classifications and
comprehensive plans often supply resource protection. Justice Scalia
opined that a loss of a protective land classification could not be
challenged by environmentalists because there was no assurance that
development would follow; the environmentalists had to await a
proposed development." In a subsequent case, in an opinion by Justice
Breyer, a unanimous Court ruled that environmentalists could not
challenge a national forest land management plan." Important to the
Court was that although the plan promised an aggregate amount of
timber harvesting greater than the environmentalists thought
complied with the National Forest Management Act, it authorized no
specific harvests in specific places."'
These newly imposed preliminary hurdles to citizen suits reflect a
judicial resistance to the concept that Congress endorsed in the 1970s:
that government implementation of statutory directives needed active
citizen oversight to ensure effective implementation. Justice Scalia, for
example, believes that citizen suits threaten Executive prerogatives?'
That view may ultimately undermine one of the most critical
contributions of environmental law: the concept of citizen enforcement.

11 See Antonin Scalia, The Doctrine qf Standing as an Essential Element qf the Separation 'qf
Powver., 17 SUFIOIK U. L. REV. 881 (I98.J).

560
I- Lujan v. Defenders of Wildlite, 501. U.S. 55!),

(I19'2);

L.ian v. Nat'l Wildlife Fed'n.,

497 U.S. 871 (i990).
W See, e.g., Friends of the Earth v. Laidlaw Envtl. Servs. (TOC), Inc. 120 S. Ct. 693, 715-22
(20Mx)(Scalia .l., dissenting).
Fed'n, 1-97 U.S. at 890-94.
" See Lujan v. Nat'l Wildlif
See Ohio Forestry Ass'n v. Sierra Club, 5'2 U.S. 726 (1998).
' hi. at 733-35.
:" See Friends of the Earth v. Laidlaw Envtl. Servs., 112oS. Ct. at 719-20 (Scalia 1.,
dissenting).
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V. THE REGIONALIZATION OF ENVIRONMENTAL GROUPS AND THE RISE
OF AANTI-ENVRONMENTAL@ GROUPS

In 1980, the center of environmental law was located in
Washington, D.C., at the headquarters of groups such as the Natural
Resources Defense Council, the Environmental Defense Fund, and the
National Wildlife Federation. Today, a vital core of environmental law
is dispersed throughout the country, and not just because such national
groups have established regional offices. Instead, there has been a
widespread proliferation of local and regional environmental groups.
For example, in the last few years, my students have gone to work for
the Oregon Natural Desert Association, Northwest Environmental
Advocates, Oregon Trout, WaterWatch of Oregon, The Oregon
Water Trust, and the Gifford Pinchot Alliance-groups that did not
exist in 1980. Other groups, which did exist, like Trout Unlimited and
the Columbia River Inter-Tribal Fish Commission, have decided that
they must litigate to be taken seriously and have also hired law
students.
All in all, this has combined for an active market for recent
environmental law graduates, certainly not a bad thing."
This
regional and local proliferation is likely to continue, as environmental
concerns are not only national in scope, and addressing local and
regional problems will continue to require the services of people who
live near the affected resources. The key to this natural evolution will
be the interest of local and regional foundation support, which is
essential to the funding of such groups. Another key is the continued
availability of attorney fee awards to successful environmental
plaintiffs, a result threatened by the developments described in the
previous section.
A development no doubt equally as significant as the regionalization
of environmental groups has been the rise of what I will call "antienvironmental" groups. This actually is not a development of the last
twenty years, since the Pacific Legal Foundation, the prototype of such
groups, pre-dates 1980. But the last twenty years have witnessed a
widespread proliferation of such groups in almost every region of the
country. In my own locale, we have acquired Oregonians In Action, a
property rights advocacy group, which employs at least one of my
former students, and which counts my misguided Dean on its Board.

,' But cf Michael 13.G;errard, Trends in the Supply and Demand For EnvironmentalLauyers, ,25
COIUM... ENVTL,. L. I (2(X)O). (;errard finds that the peak demand fbr environmental lawyers
was in the early I smos, although his figures were based on government positions and showed a
rebound at EPA in 1997. See it. at '2.
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The reason for this proliferation is not hard to discern: there is a
considerable amount of money available to those who wish to litigate
in the name of development, and there are many conservative
foundations willing to devote their resources to protecting property
rights, as they wish the term were defined.
Both developments-the regionalization of environmental groups
and the rise of "anti-environmental" groups-signal a continuation, if
not an increase, in future litigation. Future environmental cases will
capture the attention of the local press, and some may make a
meaningful difference in environmental protection. But litigation is a
poor substitute for the congressional leadership the nation enjoyed in
the 1970s.

VI. CONCLUSION
Upon reflection, I am surprised that a principal conclusion of this
essay is how much politics matters in environmental law. That was
not my intention upon embarking on this brief project.
The
congressional retreat was a consequence of environmentalism not
being a political priority in the 1980s. The creativity of the Executive
in the 1990s was the result of an Administration which realized its
environmental values were not shared by Congress. The takings,
standing, and ripeness hurdles that the courts created were largely the
result of appointments of the Reagan Administration, whose legacy
lives large in the federal courts. The proliferation of environmental
groups is an indirect consequence of politics as well, as foundations,
corporations, and individuals which oppose government, policies fund
both environmental groups, and "anti-environmental" groups they
hope will challenge those policies in court.
These developments are neither surprising nor particularly
disturbing once one realizes that most environmental issues are nonconstitutional in nature. Many environmentalists believe this lack of
constitutional status is misguided, however."' But it is a consequence
of having a two hundred year old constitution which is difficult to
amend. Had our constitution been written in 1967 or 1977, instead of
1787, there no doubt would be a provision embracing environmental
protection.
What I suppose is more disturbing is that there now seem to be

' See, e.g., Bruce Ledewitz, Establishing a FederalConstitutionalRight to a Healthy Environment
in Us and in Our Posterity 68 Miss. L..I 565 (I.99x). But (.f...
B. Ruhl, The Metrics q]1Constitutiolal
Amendments: And Why Proposed Environmental Quality Amendments Don't Measure lip, 7 I. NO I'l|"
DAMF: L. REV. '245 (.999).
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several evolving constitutional and jurisprudential principles that now
threaten environmental protection: the takings clause, and standing
and ripeness doctrines. It is difficult to identify an overarching
principle that is served by the standing and ripeness principles that
prevent courts from hearing environmental cases. The rise of the
takings clause is due more to a fundamental lack of understanding of
what Anglo-American property rights are, and have been. The effort
to constitutionalize development rights through the takings clause is
distinctly a post-1980 development, fueled by Reagan Administration
judicial appointees and conservative foundations interested in creating
a new kind of property development right, which environmental
regulation may not disturb without payment of constitutional
compensation.
The twenty years from 1980 to 2000 were certainly not the zenith of
environmental law, following what may come to be called the golden
age of the 1970s. Whether they are looked upon as the nadir of
environmental law will depend on subsequent developments, notably
the policies of Bush Administration appointees like Gail Norton. I do
not believe the last twenty years were the worst of times, since my
pessimistic perspective assumes that the worst is yet to come.

See generally William Michael Treanor, The Original Understanding qf the Takings Clause
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Its Signjficancejbr Modern Takings Doctrine, 109 HAIV. L. REIV. 1252 (19516); Myr L. )uncan,
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